348
[ ]
LLR. Punjab and Haryana (1975) ¢

otherwise hardly in dispute. His association with Chhat Ram has
“already been referred to. Significantly this appellant himself stated
that he was known to P.Ws. 1, 2 and 3 and not a hint or suggestion of
animus aopears as to why such responsible officers are deposing
against him. The sole criticism offered against this testimony was
that the details of their evidence were not found precisely in their
earlier pelice statement or did not find place in the first infor-
mation report. It is significant that in the present case the first infor-
mation report was merely despatched by the concerned official for
the purpcse of the registration of the case and an investigation there-
in to. It cannot be equated with the version of an eye-witness in a
hurt case wherein a substantial account of the incident is usually re-
quired to be stated. The omissions in the police statement also of
some of the witnesses on this point are hardly of any significance.
The testimony of these three witnesses against this appellant also
must be accepted as also other evidence to which reference has been
earlier made in the discussion of the case in the context of Chhat
Ranr appellant. T hold the view that the prosecution has been equally.
able to establish the case against Joginder Lal appellant beyond rea-
sonable doubt and the conviction and the sentence recorded by the
trial Court in his case also must be affirmed. In the result the appeal
fails and is hereby dismissed.

K. S. K.
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Held, that a sarpanch is removable from his office under sections
9 and 102(2) of the Punjab Gram Panchayat Act, 1952. Under section
9, he is removable by a two-third majority of the votes of the mem-
bers of the Sabha at an extraordinary general meeting held with
the previous permission of the Director and the resolution of remo-
val so passed by the Gram Sabha is to be approved by the Director.
Under section 102(2), Government can remove a Saxpanch on any
of the grounds mentioned in that sub-section. Tt is thus apparent
that there are two authorities which can remove a Sarpanch from
his office. Whereas the power of the Government is limited and
circumscribed, the power under section 9 of the Act is much wider.
It only requires the previous sanction of the Director for holding
the extraordinary meeting and his subsequent approval to the resolu-
tion which may be passed by the Gram Panchayat by two-third
majority. The grounds for removal may be the same as are men-
tioned in section 102(2) of the Act or any other ground. In view of
the fact that there are two authorities under whose order a
Sarpanch can be removed from his office, previous sanction under
section 197 of the Code of Criminal Procedure is not necessary for
his prosecution for any offence committed by him while acting or
purporting to act in the discharge of his official duties.
(Paras 3 and 5).

Petition under section 439 Cr. P.C. for revision of the order of
Shri R. S. Gupta, Additional Sessions Judge. Ambala. dated 20th
October, 1970, affirming that of Shri M. S. Nangra, Judicial
Magistrate 1st Class, Ambala, dated 19th December, 1969, dismissing
the complaint.

K. K. Aggarwal, Advocate, for the petitioner,
Bachlttar Slngh Advocate, for the respondent.
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i Tuli; ‘——Isher Dass petltmner,.lodged 1eports wlth the p01‘1c¢ on
- October 26, and 28, 1964, glleging that Amar Nath, respondent was the
‘Sawpanch .of -village Shahzapur and in-that capacity had embezzled
cerfain: ampunts. of the,Gram Panchayat and had alsa mad\enfalse
emtries. in its..books, of : agcount, ,ther‘eby“cqmml‘tt}mg,‘foelgpes upder
+bections, 409, 466,.and, 420, Indian Penal,Code.;; The police, h:)o!yy‘e,ygp
filed-a .charge.sheet against the rgspondent omly, in respget of the
embezalement of Rs; 6. in... Court and did not investigate infp the
bther charges. . On February 21, 1966, the petitioner filed a complamt
~under the above-said sectipns which wag dismissed, by, .thq learnﬁd
judicial: Magistrate Lst Class, Amhala City, on; Decembey; 19, _1969! on
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the ground that sanction of the State Government under Section 197
of the Code of Criminal Procedure was necessary before the court
could take cognizance of the complaint as all the acls of misconduct
urleged against the respondent had been committed by him in his
capacity as a Sarpanch of Gram Panchayat, that is, while acting as
a public servant and in the discharge of his official duties. The peti-
tioner filed a revision against that order which was dismissed by the
learned Additional Sessions Judge, Ambala, by order dated October
20, 1970. The present petition is directed against the order of the
learned Additional Sessions Judge.

(2) The learned counsel for the petitioner has submitted that
under Section 197 of the Code of Criminal Procedure, two condi-
ditions have to co-exist, namely,

(i) the public servant must be removable from his office only
by or with the sanction of the State Government or the
Central Government; and

(ii) the public servant must be accused of an offence alleged
to have been committed by him while acting or purport-
ing to act in the discharge of his official duties.

(3) In the case in hand, none of the two conditions can be said
to be present. A Sarpanch like the respondent is removable from
hig office under Sections 9 and 102(2) of the Punjab Gram Pan-
chayat Act, 1952, (hereinafter called ‘the Act’). Under Section 9,
he is removable by a two-third majority of the votes of the mem-
bers of the Sabha at an extraordinary general meeting held with
the previous permission of the Director and the resolution of
removal so passed by the Gram Sabha is to be apprved by the
Director. Under Section 102(2), Government can remove a Sar-
panch on any of the grounds mentioned in that sub-section. It is
thus apparent that there are two authorities which can remove a
Sarpanch from his office. Whereas the power of the Government
is limited and circumscribed, the power under Section 9 is much
wider. It only requires the previous sanction of the Director for
holding the extraordinary meeting and his subsequent approval to
the resolution which may be passed by the Gram Panchayat by
two-third majority. The grounds for removal may be the same
‘as are mentioned in Section 102(2) of the Act or any other ground.
It cannot, therefore, be said that the respondent in the present case
was removable from his office only by the State Government, -
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(4) The learned counsel for the petitioner has relied on a judg-
ment of Shamsher Bahadur, J., in Basant Lal v. Net Ram (1), wherein
the learned judge held that under the Pepsu Panchayat Raj Act,
2008 BK., a Sarpanch was not removable by sanction of the State
Government and, therefore, no previous sanction for his prosecu-
tion was necessary under Section 197 of the Code of Criminal Pro-
cedure. Under Section 12 of the Pepsu Panchayat Raj Act, the Sar-
panch was removable from his office by a two-third majority of
votes of the members of the Sabha at an ordinary meeting, i{ ap--
proved by the Director. There was no provision in that Act analo-
gous to the provisions of Section 102(2) of the Punjabi Gram Pan-
chayat Act, 1952, empowering the Government to remove the Sar-
panch from his office. Gurdev Singh, J.,, in Ajmer Singh v. The
State (2), ruled that the previous sanction of the State Government
under Section 197 of the Code of Criminal Procedure was necessary
for the prosecution of a Sarpanch under Section 409, Indian Penal
Code, as under Section 102 of the Act, the Sarpanch was remcvable
trom his office only by the State Government. The judgment in
Basant Lal v. Net Ram (1) (supra) was cited before the learned
judge but it was held that it was distinguishable on facts because
of the provisions of Section 12 of the Pepsu Panchayat Raj Act, 2008
BK. It is unfortunate that the provisions of Section 9 of the Act
were not brought to the notice of the learned judge nor was it argu-
ed that there were at least two authorities under the Act which could
remove the Sarpanch from his office. This judgment has, therefore,
no binding force.

(5) This matter came up for cousideration before Gopal Singh,
J., in Pritam Singh v. The State of Haryana (3), and the learned
judge held that in view of the fact that there were two authorities
under whose orders a Sarpanch can be removed from his office, sanc-
tion under Section 197 of the Code of Criminal Procedure is not
necessary for his prosecution. I find myself in respectful agreement
with the opinion expressed by Gopal Singh, J., and hold that the
sanction of the State Government for the prosecution of the respon-
dent in this case was not necessary. The Rajasthan High Court has

(1) 1961 P.L.R. 872.
(2) Cr. R. No. 430 of 1965, decided on 22.2.1966.
(3) Cr. R. No. 299 of 1969, decided on 10-12-1969.
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taken a different view in Prabhu Dayeai v. Milap Chand (4), Pukhraj
v. Ummaidram and others (5), and Ramdutt and others v. State of
Rajasthan and others (6). Tliose judgments are not applicable be-
cause the provisions of the Rajasthan Panchayat Act, 1953, are dif-
ferent and not in pari materie with the provisions of the Punjab
Gram Panchayat Act.

(6) Even the second ingredient of Section 197 of the Code is
missing in this case. The alleged acts of embezzlement and falsifi-
cation of accounts cannot be said to have been committed by the res-
pondent in the discharge of his official duties. This matter has teen
dealt with by Shamsher Bahadur, J., in Basant Lal v. Net Ram (1)
(supra) and with respect I find myseif in complete agreement with
what has been said by the learned judge.

(7) For the reasons given above, I nold that the sanction of the
Punjab Government for the prosecution of the respondent under
Section 197 of the Code was not required. I, therefore, accept this
petition and set aside the order ¢f the learned trial court and the
Appellate Court dismissing the complaint. The trial court is direct-
ed to proceed to decide the complaint in accordance with law. The
parties, through their counsel, have beer directed to appear hefore
the learned trial court on July 10, 1972.

N.K.S.
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